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Introduction
Assignment of receivables is at the core of commercial law. Raising finance through assignment of receivables is a vital financing technique for small businesses and routinely used by companies in financing their businesses.
1 Receivables financing also has a significant role in economic growth. As one commentator pointed out raising finance through assignment of receivables 'is simply bigger business than the financing of mobile goods.' 2 Receivables financing has seen considerable growth as 'receivables are self-liquidating and … an excellent short-term source of cash.' 3 Divergence in the regulation of the law of assignment in national systems causes uncertainty and increases the cost of credit in cross-border assignment of receivables contracts, hence the need to have a modern and sophisticated international  Senior Lecturer in Commercial Law, Durham University Law School, England. The author would like to thank Mr. Spiros Bazinas for his comments on an earlier draft of this paper. Usual disclaimers apply. Int 'l Econ. L. 455, 456 (1999) . For the significance of receivables financing see also F. Oditah, Legal Aspects of instrument. Businesses, particularly, in developing economies, have difficulty to access to obtain finance mainly because intangibles are not widely accepted as collateral. 4 The majority of world trade relies on credit supplied by banks and other financial institutions to SMEs that comprise 90 percent of businesses and 50 percent of employment globally. 5 Movable and intangible assets and their use as collateral may have positive impact on production and growth. 6 Lack of modern enforceability mechanisms to deal with security based on intangibles and receivables or unclear nature of the law may be cited as particular issues that hinder businesses to access to credit. With the continuous effects of credit crisis, the access to credit for businesses has become a significant problem in both developed and developing economies. Receivables Convention removes legal obstacles to certain international financing practices, including securitisation, factoring and project financing, by validating the assignment of future receivables and bulk assignments and assignments made notwithstanding antiassignment agreements. It also introduces rules that unify the effectiveness of an assignment as between the assignor and the assignee, and as against the debtor. Legal predictability is also enhanced in the facilitation of credit by setting the law applicable to priorities between competing claims. 10 The Receivables Convention has adopted a mixture of rules on the formal validity of assignments and priority of the assignee's right in the assigned receivable against other competing claimants. In addition to a conflict-of-laws approach, there is an optional annex that serves as a model for substantive priority rules. The Convention also offers a model for the registration of security interests for the purposes of obtaining priority.
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This chapter will discuss the general principles of the Convention in facilitating the availability and lowering the cost of credit. In particular the chapter will seek to identify the utility and efficacy of the Receivables Convention in the availability of credit in the face of the current credit crisis. The recurrent theme is that modern rules that efficiently endorse receivables financing are critical in the reduction of cost of credit and have the potential to increase cash flow and further investment in the face of financial crisis.
Availability of Credit and the need for a predictable regime
Ability to access to credit for businesses is essential for a number of reasons. Firstly, the ability to obtain credit is said to enable businesses to expand their operations and help create economic growth. 12 If the law provides favourable rules for the lender to be able to take security, credit may be extended at lower cost. Thus, secured credit leads economic activity and increases the opportunities for lending, while decreasing the risk of default. 13 Security is a necessary tool to prevent defaults of debtor. This is because with the ability to take security, the risk of non-payment of credit will be reduced, as the lender will have a right to recourse to the collateral. 14 The debtor in the course of ordinary business may not take a decision that puts the collateral at risk. 15 The existence of the collateral and the lender's control over it may facilitate the access to credit. Secondly, the availability of credit may be possible if the lender has a priority position. This may be possible if there is security. The lender bargains for a priority position. If the law provides clear rules for lenders to obtain priority, access to credit is likely to be facilitated. 16 Thirdly, the existence of the collateral and the lender's control over it as well as the responsiveness of the law to the needs of the financial community may act as catalysts in the businesses' access to credit. These factors may arguably lead to the lender's reduction of interest rates whereby the risk premium, which acts as a buffer for the lender in 13 See U. Drobnig 'Secured Credit in International Insolvency Proceedings' (33) Tex. Int 'l L. J. 53, at 54 (1998) .
14 U. Drobnig, 'Secured Credit in International Insolvency Proceedings' 33 Tex. Int'l L. J. 53, 54 (1998 Evidence gathered from these data established that facilitation of credit and access to credit are necessary in emerging markets. Similar line of arguments equally applies for developed economies where shortcomings of the law need to be eliminated in order to create a modern set of rules responsive to the needs of businesses.
The rationale of harmonisation of rules governing receivables financing can, generally, be summarised as the facilitation of credit, increasing cross border trade and enabling small and medium sized businesses in developing markets to obtain access to low cost credit. The law should be able to provide certain features in order to meet the needs of businesses effectively and that credit can be made available at low cost. From this perspective an efficient and effective secured credit law must contain certain characteristics and have objectives. acceptable type of collateral. The law should also be able to permit security to be taken over both future and existing assets of the assignor. The law should protect the debtors while facilitating credit and promoting assignment practices by making law more transparent and modern. The law should also be able to ensure that the third parties can be informed about the legal status of the assignor's property (whether it is subject to a security interest or whether it is sold) and that third-party effectiveness is achieved in a transparent way. Furthermore, the law should establish clear rules of priority for assignees.
Background of the Receivables Convention
Harmonisation in the area of receivables financing is necessary for the facilitation of credit at lower costs, which is particularly beneficial for emerging markets, and reduces legal conflicts and costs in cross border transactions. Appropriate legal reforms may achieve in some civil law jurisdictions as the significant element in proprietary rights 45 is considered to be an obstacle to the development of receivables financing and its harmonisation.
The differences among national secured credit legislations were established by a report prepared by Professor Ulrich Drobnig. 46 This report suggested that the harmonisation of secured transactions laws was, then, not possible due to their great divergence. It also reflected that the divergence of national laws was experienced in the fundamental aspects of security interests including formality needed to create security interests, the limited recognition of non-possessory security, unitary security over all assets of the debtor, publicity and registration. The report also suggested three methods of harmonisation of secured credit laws. 47 Following the Drobnig Report, the UNCITRAL considered two reports 48 and a study on the feasibility of uniform rules on security interests was prepared. 
General Principles of the Receivables Convention
The Convention validates assignments of future receivables and receivables assigned in bulk, and by partially invalidating contractual limitations to the assignment of receivables.
Certainty is achieved with respect to the rights of the assignor and assignee, as well as with respect to the effectiveness of the assignment as against the debtor. The Convention also establishes a much debated conflict-of-laws provision on priority of competing claims. It also provides a substantive law regime as an optional annex governing priority between competing claims.
Applicability

Scope of Application as to Substance
The scope of application of the Receivables Convention is based on the scope of the terms 'assignment' and 'receivables'. These two terms have been defined together with the terms "debtor", "assignor" and "assignee" in article 2(a). The term 'assignment' encompasses assignments by way of sale and for security purposes, contractual subrogation and possessory security interests (pledge), thus the Convention adopts functional approach to receivables Internationality is based on the time of the original contract out of which the receivables arise and the time of the contract of assignment (article 3). The Receivables Convention applies to assignments that are international at the time of the conclusion of the contract of assignment or to receivables that are international at the time of the original contract. The international criterion is met when the receivables are assigned internationally or the assignment relates to international receivables. The applicability is expanded by fixing internationality on both the assignment and the receivable. An 'international assignment' is an assignment where the assignor and the assignee are located in different States, as it relates to the contract of assignment and an 'international receivable' is a receivable where the assignor and the debtor are located in different States, as it relates to the original contract.
A fictional location has traditionally been attributed to intangible property; however, this is far from satisfactory. 71 The location under the Receivables Convention is the real location of the assignor where the insolvency proceedings will be commenced. The determination of the time of location under article 22 is the time of the conclusion of the contract of assignment.
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Ascertaining the location under the Convention will assist parties to determine the law applicable to priority and priority has no relevance to the question of who the debtor should 70 Article 1(1)(a) and (b). shall apply and govern the priority of the right of the assignee in the above alternatives
Contractual and Statutory Limitations and the Effectiveness of an assignment
The Receivables Convention removes certain contractual and statutory restrictions to assignment of receivables. Anti-assignment clauses in underlying contracts and restrictions on the assignment of future receivables and receivables assigned in bulk are significant obstacles to modern financing transactions. Due to specificity and publicity requirements the assignability of future receivables is recognised in most jurisdictions except in traditional Napoleonic legal systems. 83 Specificity and publicity doctrines may not be compatible with the requirements of modern finance. The doctrine of specificity 84 may be defined as identification, specification and separation of the asset from the transferor's assets in order to be assigned. 85 This separation may either be in the form of specification of the debtor or the information on the receivable. The rationale of specification is that the owner of assets needs to be known in order for it to be transferred.
Statutory restrictions
Publicity and specificity are intertwined and the former depends on the latter, because publicity may require some form of creditor's control or possession over the assets and for this assets need to be specifically identified otherwise the transfer cannot be publicised.
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Under the publicity requirement, if an assignment requires notification of the debtor whose identity may not be known at the time of the contract of assignment that may be considered as an obstacle to the assignment of future receivables. underlying obligors is that it provides no means of constituting a present pledge of the future accounts of a business since there is no debtor to notify until the right to payment arises.
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These systems require the assignor to specify each receivable before assigning it. The
Receivables Convention article 8(1), recognises the effectiveness of an assignment of future receivables and receivables that are not identified individually. An assignment cannot be deemed as ineffective as against the assignor, the assignee, and the debtor or a third party just because it is an assignment of future receivables or a receivable that is not individually identified at the time of the assignment. The only condition that the Convention sets in article 8(1)(a) and (b) is that these receivables should be identified as receivables to which the assignment relates. The Convention does not need a specific description of the receivables, and the description can even be general so long as the receivables may be identified to the contract of assignment. If the parties provide general descriptions in an assignment, this will be effective as long as receivables are described in such a manner that they can be identified as receivables to which the assignment relates which means that the debtor and the amount owed should be identifiable in order for the assignments made in bulk be valid. & Int'l L. 401 (2002) . See also A/CN.9/445, para. 224 (where it was noted that '[t]here was general support for the principle that a future receivable should be deemed as having been transferred at the time of the contract of assignment. It was observed that, in view of the risk that, after the conclusion of the contract of assignment, the assignor might assign the same receivables to another assignee or become insolvent, it was essential to set the time of the transfer of the assigned receivables at the time of the conclusion of the contract of assignment ... in practice, the assignee would acquire rights in future receivables only when they arose, but in legal terms the time of transfer would be deemed to be the time of the contract of assignment.'
Under article 8(2), there is no need of a new contract of assignment to be executed when there is an assignment of future receivables and the future receivable thereafter arises or is created and naturally, can be identified to the contract of assignment. The rationale is that future receivables arise after the contract of assignment therefore there is no need to have a new assignment document covering that receivable. Article 10(1) supplements the position and provides that a personal or property right securing payment of the assigned receivable is transferred to the assignee without a new act of transfer.
Contractual restrictions
The Receivables Convention under article 9(1) recognises the effectiveness of an assignment made notwithstanding an anti-assignment clause. 90 The assignment made notwithstanding an anti-assignment clause will be effective as against the debtor and the third A/CN.9/631/Add.1.
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Convention protects the assignee, under article 9(2) by providing that the breach of an antiassignment clause by the assignor is not in itself a sufficient reason for the avoidance of the original contract by the debtor. The liability of the assignor for breach of the anti-assignment clause is preserved under the Receivables Convention; however, the debtor may not terminate the agreement on the grounds of breach of an anti-assignment clause (articles 9(2) and 10 (3)).
This approach prevents the debtor avoiding the contract and strengthening his bargaining power. 93 It is argued that the assignee is given some confidence in the outcome of the transaction. The assignor may be held liable for breach of contract of anti-assignment, but the right to compensatory damages that the debtor may have under the applicable law has been left outside the Receivables Convention. 94 Article 9(2) expressly protects a person who is not party to an agreement between the assignor and the debtor on the sole ground that he had knowledge of the agreement. In general the knowledge of the assignee of the anti-assignment clause is irrelevant and he cannot be held liable on the sole ground of his knowledge of it.
There must be additional grounds to knowledge in order for the assignee to be held liable as the third party. However, knowledge may be relevant in the case of tortious liability of the assignee such as for malicious interference with advantageous relations. 
Priority of Competing Claimants
The Receivables Convention regulates priority disputes through carefully designed conflict-of-laws rules and an optional annex containing substantive rules. While the conflictof-laws rule of the Receivables Convention has received both support and criticism, 97 it is a sophisticated and potentially far-reaching rule.
The significance of having clear rules on priority disputes is that an assignee needs to know its priority position or, at least what law will determine its priority position before extending credit. Unclear priority rules carry the risk of increasing the cost of credit. The Convention defines priority in a way that includes both the concept of perfection and priority of UCC Article 9. 98 In this connection, priority includes whether the claimant has a proprietary or a personal right and therefore they are not treated distinct from priority, and whether an assignment is an outright assignment or an assignment by way of security and whether the necessary requirements to render the right effective against a competing claimant have been satisfied and by virtue of that priority may mean validity. The definition of a competing claimant covers all potential priority conflicts.
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The formal validity of the assignment as a condition of priority is subject to the law of the assignor's location (article 22
and 5(g)).
In many jurisdictions priority issues with respect to security rights in tangible assets are normally decided according to the lex situs. However, attribution of a fictional location to receivables is not feasible. 100 One of the main reasons for this is that the traditional lex situs rule is regarded as an inefficient rule and outdated particularly in the assignment of future receivables and bulk assignments. 101 Lex situs does not provide clear results because at the time of the contract of assignment when the debt has not yet come into existence (as in the case of assignment of future receivables), location cannot be ascertainable. In the case of bulk assignment the lex situs rule will lead to the complex results according to which the assignee will be required to do extensive due diligence to ascertain the applicable law in each case. An assignee under the Convention's priority rule needs to comply with the priority rules of the law of the assignor's state for the purposes of perfection and priority. This causes concern in some states that require public filing system as a condition precedent to the third-party effectiveness of an assignment. 107 The reason for this is that some States where the assignor is located may not have a developed priority system or a public disclosure system. Once the conflict-of-laws rule leads the assignee and third parties to the law of the assignor's State, the substantive priority rules contained in the annex become crucial. One can argue that this twostep priority solution may lead to harmonisation. This is because third parties and the assignee will have, at least, the certainty that the law of the assignor's State will apply, and this law, on the substantive basis, will be either of these substantive law priority rules in the optional 
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The key advantages of article 22 is that, in the event of insolvency of the assignor, the law governing the priority and the law governing the insolvency of the assignor will be the same (i.e. the law of the assignor's state). Thus the applicable law will not be set aside because its application may be manifestly contrary to the public policy or mandatory rules of the forum.
This article is subject to articles 23 and 24 (mandatory law and public policy exceptions and special law on priority in proceeds.) Under article 23 mandatory rules of the forum or the applicable law cannot override the law of the location of the assignor. However, in an insolvency proceeding commenced in a State other than the assignor's State, any preferential right that arises and given priority over the rights of the assignee in insolvency proceeding may be given priority notwithstanding the application of the law of the location of the assignor.
The optional annex comprises substantive law priority rules, which the Contracting States may opt into if they 'wish to modernize or to adjust their laws to accommodate assignments under the Convention.' 113 The rules are based on UCC Article 9 (first registration in time), English law (Dearle v Hall) and Civil law system (first assignment in time). As prescribed in article 42 (4) even if a State applies its own priority rules, they can still utilise the registration system in order to benefit from the main objectives of the Convention and to create certainty in receivables financing. One of the main reasons why the Commission has prepared this optional annex is that some States may have no national priority rules, or the rules that they have may be outdated or not fully adequate in addressing all relevant problems.
Priority Rules based on registration
Section 1 and 2 of the Optional Annex deals with the registration and aims to provide notice to potential financiers that certain receivables may have been assigned and it establishes priority. The rule on priority among several assignees, under Section I article 1 of the optional annex, is that the assignee that registers the data about the assignment first in order gains priority. If no such data are registered, priority will be determined by the order of conclusion of the respective contracts of assignment. The rationale underlying such registration is "not to create or constitute evidence of property rights, but to protect third parties by putting them on notice about assignments made and to provide a basis for settling conflicts of priority between competing claims." 115 Section I article 2 regulates the priority between the assignee and the insolvency administrator or creditors of the assignor. The main point in article 2 is that, if registration takes place and the receivable is assigned before the commencement of insolvency proceedings in relation to the assets and affairs of the assignor, the assignee will have priority. Section II article 3 sets out the details of establishment of a registration system. This is an especially important guide for Contracting States that do not have a registration system. The registry is open to any person for search of the records according to identification of the assignor and a search in writing can be obtained. The written search result issued by the registry is admissible as evidence and is proof of the registration of the data to which the search relates. The registration is proposed to be simple and inexpensive and requires a limited amount of data by virtue of article 4, which establishes the basic characteristics for an efficient system and therefore, an assignee and an assignor would not be required to register information that is too detailed. These basic characteristics are 'the public character of the registry, the type of data that need to be registered, the ways in which the 115 A/CN.9/489/Add. 1, para. 74. The time of the assignment determines priority, although under the nemo dat rule, after the first assignment, the assignor cannot assign the same receivable to another assignee, because he has no right to assign. The disadvantage of this approach is that third-party creditors may be unable to determine whether certain receivables have been assigned, as there is no registration system that they can check. This may have a negative impact on the availability and the cost of credit because third-party creditors would need to cover themselves against the risk of a previous assignment having taken place. On the other hand "in a closed market, banks can still rely on borrowers' representations and gain knowledge about their clients' financial transactions [and] and the penalty for double financing of receivables in these markets outweighs the potential benefits." 
Priority rules based on the time of notification of assignment
Priority is determined by the order in which the debtor receives notifications of the respective assignments. However, the knowledge of a prior assignment by an assignee makes it impossible for that assignee to obtain priority over that prior assignment even if the subsequent assignee notified the debtor first. With respect to priority between the assignee and the insolvency administrator or creditors of the assignor article 10 introduces a similar approach to that followed in other articles in the Annex. According to article 10, the assignee has priority over the right of an insolvency administrator if the receivable was assigned and notification was received by the debtor before the commencement of such insolvency proceeding. It is arguable that in this system potential assignees may inquire from the debtor, whose accurate and immediate response is vital, whether prior to them certain receivables have been assigned. Also, in the assignments of bulk and future receivables the system may not respond to the needs of potential assignees, as the identity of the debtor will be unknown or there will simply be multiple debtors. Therefore, it may be very costly for assignees to find out whether certain receivables have been assigned.
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For instance, in England there is fragmentation of the law in this area. An assignment made by a company will only be registrable, if it is an assignment by way of security over book debts. 119 If it is an assignment by way of sale it is not registrable. On the other hand, all types of assignments (outright or for security purposes) by an individual are registrable. 120 The Law 
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… bulk assignees of receivables, especially lenders as opposed to invoice discounters generally do not give notice of their bulk assignments until the assignor defaults and it is necessary for the assignee to collect the assigned receivables itself.
126
In the assignment of future receivables the rule does not produce any logical results. It is not possible to notify debtors who are unknown at the time of conclusion of the contract of assignment. However, even when the identities of future debtors are known (all my future rights of payment from XYZ Ltd. arising from the sale of aluminium wheels) and notice is given prior to coming into existence of receivables, this may not be sufficient to secure its priority, because a notice given to the debtor after the receivables have come into existence will have priority.
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The risk that the rule in Dearle v Hall offers in both assignments of bulk and future receivables is self-explanatory. The cost of credit obviously will increase and for small businesses factoring or other types of financing will become increasingly difficult. Thus registration of sale of receivables to give notice to other assignees particularly in the assignment of future and bulk receivables seems to be necessary. Registration will prevent later assignees to give notice under Dearle v Hall 128 and obtain priority. This may, arguably, lift difficulties before the assignment of bulk receivables.
Independent conflict-of-laws rules
126 Ibid.
127 Re Dallas [1904] 2 Ch 385. 128 The second limb of the rule under Dearle v Hall requires that the subsequent assignee to have no information of the existence of an earlier assignee and to give notice.
